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Ongoing Challenges in the Broader Economy

1. Inflationary pressures

2. Looming recession

3. Labor scarcity

4. Increased wages

5. Higher interest rates

6. Rising material costs

7. Tighter lending standards

8. Weakened Commercial Real Estate Fundamentals

9. Continued COVID-19 flare-ups

10.War in Ukraine

11.Lingering semi-conductor shortage

12.Industry transformations (e.g., auto)
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The Start of the Storm?
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Optimism in Construction



1. New Legislation for 2023!



1. Stay Abreast of New Legislation
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• AB 607: License Bonds-$25,000 

• AB 1565 (2022) – Amends Labor Code     
§ 218.7 to impose direct contractor liability 
for subcontractors’ failure to pay wages 
and benefits

• AB 2916: Extends time for CSLB to 
disclose complaints 

• AB 569/1747: Enhanced penalties (up to 
$30,000) for willful failure to secure 
Workers’ Compensation / building permits



1. Stay Abreast of New Legislation
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• SB 216: Requires C-8 concrete 
contractors and C-20 HVAC contractors 
carry workers’ compensation regardless 
of whether they have employees; all
contractors must have workers’ 
compensation in 2026…period!

• AB 2173: 5% cap on retention on public 
works is permanent unless exception 
applies



1. Stay Abreast of New Legislation

© 2022 Gibbs Giden

• SB 1192: Permits architects, engineers, 
land surveyors, construction project 
managers and providers of environmental 
services to substitute securities in lieu of 
retention withheld by a public agency.

• SB 1422 Public agencies may use 
alternative no-bid contracting procedures 
for the installation or purchase and 
installation of carpet, resilient flooring, 
synthetic turf and lighting fixtures 
provided that such work is not performed 
in connection with new construction. 



2. Keep Up with New Judicial Decisions
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2. Keep Up with New Judicial Decisions
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• Siry Investments v. Frakhondehpour (July 21, 2022)

Monetary recover under Penal Code section 496 ( = treble 

damages plus attorney’s fees) may apply any time there is a 

diversion of money or assets from a business provided the 

requisite intent can be shown.

• Kim v. TWA Construction (Wong) (May 13, 2022)

General contractor who utilizes an unlicensed 

subcontractor may not recover compensation for that 

subcontractor’s work.



2. Keep Up with New Judicial Decisions
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• Carmel Development Company v. Anderson 
(1) Creditor can apply payments to any obligation it 
desires when debtor fails to indicate how payment is to be 
applied; (2) Liens attach to any real property that 
benefitted from the work performed, not just where work 
was performed; (3) 7% prejudgment interest applies on 
lien claims where there is no contractual privity.

• Domestic Linen Supply Co. v. LJT Flowers
Inconspicuous arbitration (and possibly other contract) 
clauses will not be enforced.

• Stover v. Experian Holdings
In order to bind parties to new terms pursuant to change-
of-terms provision, both parties must have notice that 
terms have changed and opportunity to review changes.



2. Keep Up with New Judicial Decisions
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• Graylee v. Castro

Stipulated judgment will be unenforceable penalties when 

there is no meaningful effort to anticipate amount of 

damages that may flow from breach of the stipulation; 

however, stipulated judgments will be enforceable if 

defendant admits that it owes the sum claimed by plaintiff.

• Precision Framing Systems, Inc. v. Luzuriaga

Mechanics lien deemed premature and unenforceable when 

claimant performed repair work after lien recording.

• Crosno Construction, Inc. v. Travelers

“Pay-when-paid” provisions in subcontracts are void when 

payment is delayed for an unreasonable amount of time.



Sales are Still True Believers
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• Your role as the “sales killer” to 
safeguard the company is more 
important than ever 

• Yes, these remarks from sales 
should still raise the hair on your 
back:

✓ “She can buy this product 
anywhere, but she really likes 
us.”

✓ “He is a sure bet.”

✓ “I don’t think you understand our 
business.”

✓ “Why do you have it in for him?”

✓ “She goes to my church.”

✓ “I’m going to have to go over 
your head on this one.”



3. Stick to Your Credit Policy
“I am TIGHT with my customer - I’d know if there were issues.”
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• Sales reps are true 
believers and keep faith 
when all others have 
abandoned hope.

• Your sales rep’s 
relationship with his/her 
customer cannot get in the 
way of you doing your job.

• Your relationship with the 
sales rep or GM cannot 
get in the way of you doing 
your job.



3. Stick to Your Credit Policy

• Deviations from your 
credit policies should 
be the exception, not 
the rule

• Clarify ambiguities 
and when in doubt, 
ask questions of 
senior management 
(e.g., corporate 
controller,  CFO or 
President)
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4. Improve Communication with Sales
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• Sales and Credit is like 
any marriage: someone 
needs to be the bigger 
person and get the 
conversation started

• How about: “Hey, we 
have had our 
challenges, but I want to 
take ownership and 
move on.”



4. Improve Communication with Sales
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• Sales guide to a credit manager's one-
word answers:

• Fine: This is a word credit managers use to 
end an argument when we know we are 
right and you need to shut up.

• Nothing: Means something and you need 
to be worried.

• Go Ahead: This is a dare, not permission. 
Don't do it.

• Whatever: This is a credit manager's way 
of saying "go pound sand."

• That's OK: Your credit manager is thinking 
long and hard about how you are going to 
pay for your mistake.

• Wow: This is not a compliment. We are 
amazed that one person could be so 
stupid.



5. Know Your Customer!

General Partnership?

Corporation?

LLC?

Sole proprietor? 

Limited partnership?
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5. Know Your Customer!

• LLC/Corporation
• Entity is distinct from 

shareholders

• Shelters assets and limits liability 

for debts incurred by entity

• Entity is distinct from other 

corporations/LLCs

• A great deal of information is 

available through public record 

sources

• Who has authority to enter 

into an agreement on 

behalf of the entity?

• Who are the principals or 

members?

• What is the personal 

business background and 

history of the principals 

applying for credit?

• Who will be ultimately liable 

for the entity’s debt?
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5. Know Your Customer!

• Sole Proprietorship/

General Partnership
• The sole member/each partner 

can be held liable for all debt 

incurred

• In a partnership, each partner 

is fully liable for the debts of 

the entity

• Creditor needs only to seek 

debt recovery from any one 

member/partner

• Limited Partnership
• Consist of general partners 

and limited partners

• General partners will be jointly 

and severally liable for the 

debts

• A general partner may be a 

corporation

• There are also master limited 

partnerships, joint ventures, 

municipal utilities, and 

cooperatives
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6. Update Your Credit Agreement
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• The Credit Agreement is the best opportunity to 
establish contract rights, duties and obligations

✓Authorization to Run Credit Checks

✓Limits liability

✓Limits warranties

✓Forum Selection

✓Attorney’s Fees and Service Charges

✓Personal Guarantee

✓Provides a standing objection to conflicting terms 
from buyer (this is important as we’ll see later)
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• Complete and current Credit 
Agreements must be the rule  
✓Periodically update your 

standard credit agreement form

✓Regularly ensure your 
customer’s credit agreement is 
current and accurate

✓Always verify that complete 
terms and conditions were 
transmitted

• Don’t blindly rely on a 
“signed” Credit Agreement…

6. Update Your Credit Agreement
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3. “Bulletproof” Your Credit Agreement



• Who is the signatory?

• When in doubt, verify the signer’s 
authority to enter into the contract.

Unauthorized 
Agent 

• Generally, copies are OK.

• Consider authentication software.

• Consider separate electronic 
signature agreement.

Digital/Electronic 
Signature

• Consider requesting personal 
information (drivers’ license, etc.) 
unique to the signatory. 

Forgery

6. Update Your Credit Agreement
(Common Issues with Signatures)



6. Update Your Credit Agreement
(Common Issues with Transmission)
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• Scenario 1
• You fax/scan a quotation that references the “attached” 

T&Cs, but the T&Cs aren’t attached

• Scenario 2
• You fax/scan a quotation or credit application with 

T&Cs, but the customer scans/faxes the quotation back 
without the T&Cs (or poor-quality copy)

• Scenario 3
• You fax/scan a quotation to the customer, and in 

response, customer sends payment without signing and 
returning quotation. 



7. Know Force Majeure and Price Escalation
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• Ongoing supply chain issues and related price 
escalation is creating havoc for many manufacturers, 
distributors, and end-users

• Talk the talk and understand force majeure, 
impracticability, price escalation, and adequate 
assurances in your contracts and UCC

• Understand your “contract”…
✓Quotation

✓Purchase Order

✓Online Terms and Conditions

✓Contracts incorporated by reference



7. Know Force Majeure and Price Escalation:

Consult the Contract
• Price Escalation Clause

• Force Majeure Clause

• Most Favored Customer Status
✓“Priority allocation status given … for Materials which are in 

short supply.” 

• Continuous Supply and/or Capacity Commitment
✓“At all times during the Term, Provider shall ensure that it has 

the capacity to supply Company…”

• Notice Provisions

• Limitation of Liability & Waivers of Consequential 
Damages

• Termination / Suspension Provisions

• Obligations to Mitigate Damages



Price Escalation Clause may 

cover time & money:

“If material or equipment, which the 
contractor is required to supply are not 
available due to a shortage or unavailability, 
then an acceptable substitute shall be found 
and an adjustment in the contract price shall 
be made accordingly.   A delay in obtaining 
delivery of the substitute item shall be a 
legitimate reason for an extension of the 
contract time.”

7. Know Force Majeure and Price Escalation:



• Force majeure is often defined as 
casualties or causes that are 
unforeseeable, unavoidable, 
objectively insurmountable, and 
beyond parties’ reasonable control.

• Contract may: (1) provide inclusive 
definition of triggering events; (2) set 
forth specific relief granted (e.g., time 
extension); and (3) list procedural 
obligations to get relief (e.g., give 
notice within 10 days, submit 
mitigation plan within 20 days). 

❖Related common law defenses
✓ Impossibility

✓ Impracticability

✓Frustration of Purpose

7. Know Force Majeure and Price Escalation



UCC § 2-615: 
IMPRACTICABILITY 

DEFENSE FOR 
SELLERS 

• UCC § 2-615: Delay in delivery or non-

delivery is excused when it becomes 

“commercially impracticable” because of:    

(1) unforeseen circumstances; or                    

(2) by “compliance in good faith with any 

applicable foreign or domestic governmental 

regulation or order.”



UCC § 2-609: 
RIGHT TO 

ADEQUATE 
ASSURANCES

• UCC § 2-609: When reasonable grounds for 

insecurity exists, either buyer or seller :            

(1) “may in writing demand adequate 

assurance of due performance” (i.e., ability of 

seller to timely deliver goods; ability of buyer 

to pay for goods); and                          (2) until it 

receives such reasonable assurances, “may, if 

commercially reasonable, suspend any 

performance….”



• Personal guarantees and 

joint check agreements 

may give you a layer of 

comfort, but are NOT 

security.

✓UCC-1 probably ≠ security

✓Promissory Note ≠ security

✓Deed of Trust with 

sufficient equity = security
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8. Beware of the “Secured” Account Fable 



• Properly perfected job rights 

(liens, stop payment notices 

and bond claims) = security

✓Ensure you are not a “supplier 

to a supplier”

✓Verify you have proper job 

information

✓Timely serve your preliminary 

notice

✓Timely enforce your statutory 

remedies

✓Corroborate that your 

materials were incorporated

into the project
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8. Beware of the “Secured” Account Fable 



9. Repayment Plans Are Not All Alike
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• Beware of the statute of 
limitations

• Document repayment 
plans in a signed 
agreement

• Insist on security or 
other leverage (e.g., 
confession/cognovit)

• Use a thorough 
promissory note form



9. Repayment Plans Are Not All Alike
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• I’ll Just Use My Handy 
Dandy Promissory Note 
Form”

• Your Note may 
supersede the terms of 
the Credit Agreement

• Ensure your form 
contain adequate terms 
and conditions (interest, 
attorney’s fees, forum 
selection clause, etc.)?



9. Repayment Plans Are Not All Alike
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• Beware of Unenforceable 
Liquidated Damages 
Provisions in Notes and 
Settlement Agreements

• Graylee v. Castro (2020)
✓Stipulated judgments will be 

unenforceable penalties when 
there is no meaningful effort to 
anticipate the amount of 
damages that may flow from a 
breach of the stipulation.



9. Repayment Plans Are Not All Alike
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Creditors should consider the following:

• (1) use title “Forbearance Agreement“ rather than “Settlement Agreement”; 

• (2) require the debtor/defendant acknowledge in the settlement documents 
that the full amount is due and owing and the amount to be paid reflects an 
undisputed debt, as distinct from a compromise of disputed claims; 

• (3) if the debtor makes each payment when due, then it may deduct the 
agreed-upon discount amount from the final payment due; 

• (4) time of the essence with respect to each payment due and the discount 
is conditioned upon timely full payments, otherwise the remaining balance 
due shall be immediately due and payable;

• (5) discounted amount due is an inducement for prompt/earlier payment of 
agreed-upon debt and not a compromise of the actual amount owed;

• (6) breach will result in the cessation of the creditor’s forbearance and 
enforcement of the debtor’s agreement to pay the full amount actually due;

• (7) payments should add up to the total amount due without discount; and 

• (8) ensure that any surcharge is proportional to the damages resulting from 
the payment default (i.e., limited to reasonable estimation of interest, 
attorney fees and costs)
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Prime Contract

Subcontract

Credit Agreement ( “Customer Information Sheet”)

Personal Guaranty

Quotation

Purchase Order

Sales Order Confirmation / Acknowledgment

Invoice

Delivery Receipt

Email

Online Terms and Conditions

Promissory Note

Contract terms come in many forms…
✓ Credit Agreement 

✓ Personal Guaranty

✓ Quotation

✓ Sales Order Confirmation / Acknowledgment

✓ Invoice

✓ Delivery Receipt

✓ Email

✓ Online Terms and Conditions

✓ Promissory Note

✓ Prime Contract (incorporation by reference!)

✓ Subcontract (incorporation by reference!)

✓ Purchase Order

10. Understand That The World Does 

Not Always Revolve Around Your Terms
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One federal court described the Battle of the 

Forms (UCC § 2-207) as:

“a defiant, lurking demon patiently 

waiting to condemn its interpreters to the 

depths of despair.”

Reaction Molding Techs., Inc. v. Gen. Elec. Co., 588 F.Supp. 1280 (E.D.Pa.1984)

10. Understand That The World Does 

Not Always Revolve Around Your Terms



10. Seller’s Acknowledgement is Not a Counteroffer

Manufacture & 

Ship

Delivery & 

Acceptance

Inquiry
• “Please quote price and delivery”

Quotation
• Generally not considered to be an offer, but instead an invitation to negotiate
• May contain Seller’s T&Cs

Purchase Order

• Usually considered to be the “offer” 
• Typically contains Buyer’s boilerplate T&Cs
• T&Cs generally say “acceptance is limited to the terms of the offer and Buyer 

objects to any additional or different terms of Seller.”
Order

Acknowledgement
• Typically considered to be the “acceptance”
• Contains additional and different T&Cs, but does not expressly require 

Buyer’s acceptance of those additional or different T&C’s
• Does not constitute a Counteroffer

The Battle

• Battle of the forms over whose T&Cs apply
• “Knockout rule” applies to Buyer’s and Seller’s different terms
• “Material alteration “ and “Buyer’s objection in advance” rule apply to 

Seller’s “additional terms”
• Net result—Buyer wins the Battle of the Forms

Contract exists per UCC 2-207(1)



10. Seller’s Acknowledgement is a Counteroffer

Inquiry
• “Please quote price and delivery”

Quotation

• Generally not considered to be an offer, but instead an invitation to negotiate
• May contain Seller’s T&Cs

Purchase Order

• Usually considered to be the “offer” 
• Typically contains Buyer’s boilerplate T&Cs
• T&Cs generally say “acceptance is limited to the terms of the offer and Buyer 

objects to any additional or different terms of Seller.”

Order

Acknowledgement

• Usually considered to be the acceptance
• Nearly always contains different or additional T&Cs
• Acceptance is made conditional on Buyer’s assent to Seller’s terms

• Constitutes a counteroffer unless Buyer accepts Seller’s terms
• Buyer usually does not accept or remains silent

The Battle

• Battle of the forms over whose T&Cs apply
• No written contract existed
• 2-207(3) says conduct forms a contract, terms are what is agreed

(negotiated terms) plus UCC gap fillers
• Net result—Buyer wins the battle of the forms

No Contract (Buyer or Seller can walk away)

Delivery & 

Acceptance
• More conduct manifesting existence of contract

Manufacture & Ship
• Conduct manifesting existence of contract over the “negotiated” or 

“dickered” terms (product, price, quantity, delivery 2-207(3)



10. How Sales of Goods Contracts are Formed



10. Understand That The World Does 

Not Always Revolve Around Your Terms
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“Boilerplate” Reverse Side of ABC Purchase Order

(UCC Battle of the Forms)



10. Buyer’s Nuclear Weapon



• The UCC is pro-buyer and your customer 
almost always wins the “Battle of the 
Forms”

• Ask sales for a copy of any written P.O.

• In the event the customer has issued a 
written P.O., be on the alert for objectionable 
terms and conditions, e.g.: 
✓ Objections to seller’s terms and conditions

✓ Indemnity

✓ Damages

✓ Warranties

✓ Arbitration

✓ Incorporation by reference 

✓ Online terms and conditions

• Customer’s P.O.s should never be signed.

• Our leverage = refuse to ship until resolved.

© 2022 Gibbs Giden

10. Understand That The World Does 

Not Always Revolve Around Your Terms



Why do we worry about the Battle of the 

Forms and UCC Gap Fillers?

✓Implied warranties of merchantability and fitness

✓No limit of liability for Seller

✓Incidental and consequential damages apply

✓4 year statute of limitations

➢Ex: Purchase Order – 3 year SOL; Invoice – 1 year SOL. 

Result? 4 year SOL!

✓Full palette of Buyer’s remedies still in play

*Buyer wins the Battle of the Forms*
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10. Understand That The World Does 

Not Always Revolve Around Your Terms



10. The Dilemma

Purchase Order
• 100 oak entry doors, 6 ft. x 3 ft.

• $300 per door, payment due on delivery

• Deliver on 4/1/11

• *3 year warranty that doors are of stainable quality 

Invoice (Acknowledgment of Order)
• 100 oak entry doors, 6 ft. x 3 ft.

• $300 per door, payment due on delivery

• Deliver on 4/1/11

• *Limited 1 year warranty that the doors are of stainable quality 

• *Arbitration required in the County of Los Angeles if there is a dispute.

*NOTE: pre-printed boilerplate term on 

reverse side of P.O. / Invoice.



11. Handle the Turnip with Care

• Telltale warning signs of insolvency:
✓Change in Pay Habits

✓Dramatic Increase in Purchases – “loading up”

✓Trade Reports

✓Invalid Backcharges

✓Personnel Changes / Downsizing

✓Computer Problems

✓Bad Checks

✓Exceeding Requested Credit Limit

✓Customer Changes Business Name 

✓Payments from third parties 
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11. Handle the Turnip with Care

• Dealing with your customer’s slide into 
bankruptcy
❑Consider your preference exposure and defenses

❑Insist on payments/guarantees from third parties

❑Convert customer from credit to COD/COO/CIA 

❑Manage Timing of Credit Extensions (New Value)

❑Consider Applying Payments to Most Recent Invoices 
(Ordinary Course)

❑Obtain and properly perfect purchase money security 
interest in product delivered (generally, not a 
preference)

❑Consider withholding/modifying statutory waivers

© 2022 Gibbs Giden



11. Handle the Turnip with Care

• Consider Requesting Adequate Assurances

UCC § 2-609: When reasonable grounds for 

insecurity exists, either buyer or seller: (1) “may 

in writing demand adequate assurance of due 

performance” (i.e., ability of seller to timely 

deliver goods; ability of buyer to pay for goods); 

and (2) until it receives such reasonable 

assurances, “may, if commercially reasonable, 

suspend any performance….”
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11. Handle the Turnip with Care

• Post-Bankruptcy Strategy
❑Dischargeability of Debt / Fraud

❑Claims against Guarantors / Third Parties

❑Alter Ego Claims 

❑Post-Petition Supplier to D.I.P.

❑Proof of Claim

❑503(b)(9) Administrative Claim

❑Statutory Liens 

❑Critical vendor status
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11. Handle the Turnip with Care

• Consider Preference Defenses
❑Subsequent New Value

❑Ordinary Course of Business

❑Contemporaneous Exchange of Value

➢Releases of statutory rights

❑Failure to comply with Small Business Reorganization 

Act of 2019 Amendments

➢Trustee’s due diligence requirements (11 USC 547(B))

➢Proper venue for claims under $25K (28 USC 1409(B))

© 2022 Gibbs Giden
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Prime Contract

Subcontract

Credit Agreement ( “Customer Information Sheet”)

Personal Guaranty

Quotation

Purchase Order

Sales Order Confirmation / Acknowledgment

Invoice

Delivery Receipt

Email

Online Terms and Conditions

Promissory Note

• Best Bang For Your Judgment Enforcement Bucks

✓ Efficient Judgment Perfection

✓ Notice of entry of judgment

✓ Debtor examination

✓ Third party examination

✓ Abstract of judgment (real property lien)

✓ Bank levies

✓ Levies upon receivables and other property

✓ Wage garnishment

✓ Amending judgment

12. Know the Arrows in Your Judgment 

Enforcement Quiver



13. Remain Active in Your Collections
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• Empower Yourself

• Stay Current with Legal 
Trends

• Talk the Talk

• Understand the Strategy

• Make Sure Your Attorney is a 
Specialist

• Problem-Solve Early with 
Your Attorney

• Good Cop v. Bad Cop

• Stay Connected 



13. Remain Active in Your Collections
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13. Remain Active in Your Collections
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• Understand Your Attorney’s Billing Practices

• Standard v. Hybrid Fee Arrangements

• Fixed Fee Demand Letters

• Early Payment Discount

• Complementary Services (e.g., Training, Seminars, 

Research) 

• Legal Research Fees

• Taking Advantage of Technology (e.g., Email, CourtCall, 

etc.)  

• Copy Charges / Telephone Calls

• Legal Placement Checklist / Form







14. Consider Your Prejudgment Options
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14. Consider Your Prejudgment Options
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• Expand Demand Letter Distribution

• “Bad Check” Letter

• Considerations When Filing Complaint: 
✓State vs. Federal Court

✓Forum / Venue

✓Contract

✓Intentional Torts = Punitive Damages 

✓Penal Code = Treble Damages + Attorney’s Fees

✓Claims against Third Parties

✓Writ of Attachment

• Prompt Discovery



14. Turning the Screws Against 3rd Parties
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• Guarantors

• Sureties

• Joint Check Agreements

• Commercial Code claims against banks

• Sureties

• Unjust Enrichment Claims

• Alter Ego and Successor Liability

• UVTA (Uniform Voidable Transactions Act) of 2022
✓Writ of Attachment against all Transferee’s assets

✓Burden on Defendants to disprove (1) insolvency and                      
(2) good faith / reasonably equivalent value exchanged 



THANK YOU!
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