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Ongoing Challenges in the Broader Economy

1. Inflationary pressures
. Looming recession
. Labor scarcity

..lkwl\)

Increased wages

5. Higher interest rates

Rising material costs

Tighter lending standards

. Weakened Commercial Real Estate Fundamentals
. Continued COVID-19 flare-ups

10.War in Ukraine
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11.Lingering semi-conductor shortage
12.Industry transformations (e.g., auto)




The Start of the Storm?

€6 Looking ahead, however, there are some concerns that increased corporate
debt levels, rising interest rates and inflation, and a potential global recession
may contribute to an increase in bankruptcy filings.

\
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The Start of the Storm?

US bankruptcy filings by month

54
&
5&5553 5&
a8
|| ‘ | | I |303130|
545 TEi 555853 $58
—.'-u_E rﬂa 'EIZE—: -q: —JLL_E'EEE—: -:tﬁ = L

| 2020 2021 2022 2023

Data compiled Mar. 2, 2023,

Includes S&P Global Markat Intalligance-coverad U, 5. companias that announced a bankruptcy betwaen Jan. 1, 2020, and
Fab. 28, 2023

SEP Global Market Intzlligence’s bankruptoy covarage s limited to public companies or private companieswith public
debt whara aither assets or liabilities at the time of tha bankruptcy filing are greater than or aqual to $2 million, or private
cormpanies whers sither assets or liabilities at the time of the bankruptcy filing are greater than or aqual to $10 milllon.
Source: S&P Global Market Intelligance.

#2023 5&P Global.
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The Start of the Storm?

S&P Global
Market Intelligence

US corporate bankruptcy filings hit 12-
year high in first 2 months of 2023

U.S. corporate bankruptcies are rising in 2023, with the first two months of the year registering
the highest total for any comparable period since 2011, according to S&P Global Market

Intelligence data.




The Start of the Storm?

Chapter 11 Bankruptcy Filings Increase 83% Y/Y in
February

MAR &, 2023 - 714 am
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Mew bankruptcy filings in February registered double-digit year-over-year increases across all major U.S. filing
categories, according to data provided by Epig Bankruptcy.

The 31,889 total new bankruptcy filings in February were up 18% from the 27,006 filings registered in February
2022. Total commercial filings also increased 18% to 1,696 compared with 1,442 in February 2022. Commercial
Chapter 11 filings increased 83% to 373 filings, up from 204, and Subchapter V small business elections
increased 45% to 120 versus the 83 filings registered last February.
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Consensus

Dodge Construction Network
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Optimism in Construction
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1. New Legislation for 2023!
Y ———
< n:c”gl:“@g Partner of Gibbs Gigen Locher Turner Senet & Wittbrodt, LLP

The Governor of California signed nearly 1,000 new bills into law in October 2022
alone, on top of almost 800 other bills signed into law earlier in the year. From a
COVID-18 "misinformation” law to dozens of climate-related bills, much of the
legislation goes into effect as of January 1, 2023. Of course, many of these new
laws impact contracters and the construction industry, including new workers'
compensation insurance requirements (even if you don‘t have employees!)!
#contractors #constructionindustry #2023ready

2023 Construction Law Update
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1. Stay Abreast of New Legislation

- AB 607: License Bonds-$25,000

- AB 1565 (2022) — Amends Labor Code
§ 218.7 to Impose direct contractor liability
for subcontractors’ failure to pay wages
and benefits

- AB 2916: Extends time for CSLB to
disclose complaints

- AB 569/1747. Enhanced penalties (up to
$30,000) for willful failure to secure
Workers’ Compensation / building permits
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1. Stay Abreast of New Legislation

- SB 216: Requires C-8 concrete
contractors and C-20 HVAC contractors
carry workers’ compensation regardless
of whether they have employees; all
contractors must have workers’
compensation in 2026...period!

- AB 2173: 5% cap on retention on public
works Is permanent unless exception
applies
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1. Stay Abreast of New Legislation

- SB 1192: Permits architects, engineers,
land surveyors, construction project
managers and providers of environmental
services to substitute securities in lieu of
retention withheld by a public agency.

- SB 1422 Public agencies may use
alternative no-bid contracting procedures
for the installation or purchase and
Installation of carpet, resilient flooring,
synthetic turf and lighting fixtures
provided that such work is not performed
In connection with new construction.
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2. Keep Up with New Judicial Decisions

pEn, ABA Forum on Construction Law san

b Christopher Mg
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Christopher Ng
Managing Partner of Gibbs Giden Locher Turner Senet & Wittbrodt, LLP
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A significant contractor's licensing case was jJust handed down by the California
Court of Appeal holding that a2 general contractor who utilizes an unlicensed
subcontractor may not turn to the courts to recover compensation for those
services If a dispute arises. The decision from the Sixth District reaffirms the
principle that Business & Professions Code section 7031 bars all actions,
regardless of the equities and however they are characterized, which effectively
seek compensation for unlicensed contract work, We will publish a complete
summary of this decision in the coming days. To read the case, see Kim v. TWA
Construction (Wong) (May 13, 2022) https://Inkd.in/eMW7pCmr #construction
#licensing
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2. Keep Up with New Judicial Decisions

- Siry Investments v. Frakhondehpour (July 21, 2022)

Monetary recover under Penal Code section 496 ( = treble

damages plus attorney’s fees) may apply any time there is a
diversion of money or assets from a business provided the

requisite intent can be shown.

- Kim v. TWA Construction (Wonq) (May 13, 2022)
General contractor who utilizes an unlicensed
subcontractor may not recover compensation for that

subcontractor’s work.
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2. Keep Up with New Judicial Decisions

- Carmel Development Company v. Anderson
(1) Creditor can apply payments to any obligation it
desires when debtor fails to indicate how payment is to be
applied; (2) Liens attach to any real property that
benefitted from the work performed, not just where work
was performed; (3) 7% prejudgment interest applies on
lien claims where there is no contractual privity.

- Domestic Linen Supply Co. v. LJT Flowers
Inconspicuous arbitration (and possibly other contract)
clauses will not be enforced.

- Stover v. Experian Holdings
In order to bind parties to new terms pursuant to change-
of-terms provision, both parties must have notice that

terms have changed and opportunity to review changes.
GIBBS GIDEN arrosners ar taw
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2. Keep Up with New Judicial Decisions

- Graylee v. Castro
Stipulated judgment will be unenforceable penalties when
there is no meaningful effort to anticipate amount of
damages that may flow from breach of the stipulation;
however, stipulated judgments will be enforceable if
defendant admits that it owes the sum claimed by plaintiff.

- Precision Framing Systems, Inc. v. Luzuriaga
Mechanics lien deemed premature and unenforceable when
claimant performed repair work after lien recording.

- Crosno Construction, Inc. v. Travelers
“Pay-when-paid” provisions in subcontracts are void when
payment is delayed for an unreasonable amount of time.
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Sales are Still True Believers

- Your role as-the—saleskiller~ to
safeguard the company is more
important than ever

- Yes, these remarks from sales
should still raise the hair on your
back:

v “She can buy this product
anywhere, but she really likes
US_ 7

v “He is a sure bet.”

v “I don’t think you understand our
business.”

v “Why do you have it in for him?”
v “She goes to my church.”

v “I'm going to have to go over
your head on this one.”
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3. Stick to Your Credit Policy

‘Iam TIGHT with my customer - I'd know if there were issues.”

- Sales reps are true
believers and keep faith

e when all others have
T?‘I%LP]{#&%]S“ abandoned hope.
° - Your sales rep’s

R relationship with his/her
customer cannot get in the
way of you doing your job.

- Your relationship with the
sales rep or GM cannot
get in the way of you doing
your job.
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3. Stick to Your Credit Policy

- Deviations from your
credit policies should
be the exception, not
the rule

- Clarify ambiguities
and when in doubt,
ask guestions of
senior management
(e.g., corporate
controller, CFO or
President)

GIBBS GIDEN arromnevs ar aw

LOCHER TURNER SENET & WITTBRODT LLP

© 2022 Gibbs Giden



4. Improve Communication with Sales

|

v BND THAT
\S WHY WE

- Sales and Credit is like
any marriage: someone
needs to be the bigger
person and get the
conversation started

- How about: “Hey, we
have had our
challenges, but | want to

1//, take ownership and
P — move on.”
| Communicaion |

{ >
dol igha.n.ccm.
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4. Improve Communication with Sales

- Sales guide to a credit manager's one-
word answers:

- Fine: This is a word credit managers use to
end an argument when we know we are
right and you need to shut up.

- Nothing: Means something and you need
to be worried.

- Go Ahead: This is a dare, not permission.
Don't do it.

- Whatever: This is a credit manager's way
of saying "go pound sand."

- That's OK: Your credit manager is thinking
long and hard about how you are going to
pay for your mistake.

- Wow: This is not a compliment. We are
amazed that one person could be so
stupid.
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5. Know Your Customer!

General Partnership?

Corporation?

LLC?
Sole proprietor?

Limited partnership?
GIBBS GlDEN ATTORNEYS AT LAW
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e
5. Know Your Customer!

- LLC/Corporation - Beware of particular
- Entity is distinct from @E@@EE@@@@@:
shareholders - Who has authority to enter
* Shelters assets and limits liability Into an agreement on
for debts incurred by entity behalf of the entity?
- Entity is distinct from other - Who are the principals or
corporations/LLCs members?
- A great deal of information is - What is the personal
available through public record business background and
sources history of the principals

applying for credit?
- Who will be ultimately liable

for the entity’s debt?
GIBBS GIDEN arromners artaw
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5. Know Your Customer!

- Sole Proprietorship/ - Limited Partnership

General Partnership . Sﬁg‘f’.ﬁféfd gsgr?;zlrgartners

- General partners will be jointly
and severally liable for the

- The sole member/each partner
can be held liable for all debt
incurred

debts
- In a partnership, each partner
s fully liable for the debts of A genera_ll partner may be a
corporation

the entity

- Creditor needs only to seek
debt recovery from any one
member/partner

- There are also master limited
partnerships, joint ventures,
municipal utilities, and
cooperatives
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6. Update Your Credit Agreement

Christopher Ng posted in Credit Manager Network e

G

Christopher Ng
Managing Partner of Gibbs Giden Locher Turner Senet & Wittbrodt, LLP

Tw = imi

If your business uses standard form credit, sale, or rental agreements, BEWARE of a
brand new California appellate case that invalidated part of a business' standard
terms and conditions of sale. In Domestic Linen Supply Co., Inc. v. L J T Flowers, Inc.
(12/4/20), the court invalidated an arbitration provision that was included as part of
a rental contract's pre-printed standard terms and conditions in 8-point font size
without headings, bold text, or italics, "because the clause is as inconspicuous as a
frog in a thicket of water lilies.”

https://Inkd.in/g-rbg_C #arbitration

é Like &) Comment
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. Update Your Credit Agreement

CREDIT APPLICATION AND SALES AGREEMENT
ABC Supply, Inc.
Phone (666) §66-6666 | Fax (777) 777-7777
666 Small Blvd | PO Box 666 | Smallvills, CA 93302

SALES REP
Please complete this application in fill (type or print clearly) and subnut by fax at (777) 777-7777 or by
email in PDF format at abei@abesupplyine.com. If applicable, please attach vour resale certificate.
CUSTOMER INFORMATION ]
FULL LEGAL BUSINEES HAME: DEA MAME(S):
EUSIMNESE PHOME =: CELL # FAX = EMATL:
FULL MAILIMNG ADDRESS:
FULL SHIFPING ADDRESE (IF DIFFERENT):
EUSINESS TYPE. [JSole Propricter ] Corporation OLLC [JParmership [ Oither (Specify)
FEDERAL TAXID &: COMTRACTOR’S LICEMSE #: STATE OF INCORBORATION:
ESTABLISHED IN (YEAR): ESTIMATED MONTHLY PURCHASES: 3 CAFRESALE =
ACCOUNTS PAYABLE CONTACT MAME: PHOMNE # EMATL:

I3 A PURCHASE ORDER # REQUIRED? [ vEs Owo DO YOU WANT INVOICES SENTBY EMAIL? O vesOwo

OWNER/OFFICER INFORMATION |

NAME AND TITLE: NAME AND TTILE: MAME AR TITLE:
ADDRESS: ADDRESS: ADIRESS:
CITY, STATE, Z1i: CITY, STATE, ZIP: CITY, STATE. ZIP:
PHONE: PHONE: PHONE:
SOCIAL SECURITY#: SOCIAL SECURITY: AOCLAL SECURITY #:
DRIVER LICENSE #: DRIVER LICENSE # DEIVER LICENSE &
SPOUSE'S MAME: SPOLUSE"S NAME: SPOHISE'S NAME:
Has: Customer or any of itz officers ever filed bankruptcy?_ If yes, list when and whers:
COMMERCIAL BANK REFERENCE ]

DPRINCIPAL EANE NAME ADDEREESE
CONTACT NAME PHONE # FAX #
CHECEING ACCT. = SAVINGS ACCT. = LOAN ACCT.#

COMMERCIAL TRADE REFERENCES I
1) TRADE REFERENCE: CONTACT NAME:
ACCT. # ADDFREEE:
PHOME =: FAX # EMAIL:
1} TRADE REFERENCE: CONTACT MAME:
ACCT. & ADDFESE:
PHOME £ FaX# EMAIL:
3} TRADE REFERENCE: CONTACT NAME: G G
ACCT. #: ADDRESS: IBBS IDEN ATTORNEYS AT LAW

DPHOME =;

LOCHER TURNER SENET & WITTBRODT LLP
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Update Your Credit Agreement

I TERMS AND CONDITIONS OF SALE

This Credit Applicaiion ad Sabes Agreemest 1 Agreensent”) is by and between Cusicener, oo the one hand, and ABC Supply. Inc. and its alfiliaies, subsidiaries, seceessors, ad assigas
feollaztively “ARCT), on the other hand. Custoser ("A{!Il‘.‘nlu agrees that all purchases made now and is the futare from ABC shall be subjert o in scoordance with, and govened by, the
terms and conditices in this Agreement, unless otserwise agreed o in writing by an officer of ABC. The undersigned wamasts and represents that he'she is authorized to eser s this
Agreement oo bebalf of the Cusiomes, and thai all represen |u||.\..|h.~\.o.m. accurate, complete and tnabiful. Custooeer furder agnees o the fldbuisg e

1. Pavenemt Torms: ABCs credis tenws for eoch sale 10 Custoener are 17206 L et 30 days, wsbess atherwise saated om an isveice. Payiaenes must be made at or seat 10 ABC at the sddres
cm the iwoice sent by ABC o Customer, unbess ABC instracts. the Customer in writisg 16 do otherwise. Il Customer pays with o check and it is returned wspaid for any reason,

receipt af sach invasce, statement charge or credit, or Custemes waives vy such dispute.
2. Defanlt: [ consideration af ABC extesding crodit to Customer, Customer prosnises fal and prompt payment of all indebtedsess, cbligations and lisbilities of every lind, presest and
wre, incurred hy Cusiveer for goods purchased Bnm ABC. Cusiomes™s Gilure s maie tiamely payment of any invaice shall sl in Custoneer's accouss beisg deesned in delault
miay sesalt in e noeoast being placed an & COD basis, sepended, or cancelled; in the event of Customer's delinsh, ARC sy (at its option) declise all indebtedness owed by Cu
ABC imenedisely dee and payable A service charge of 15% per annum (1.5%, per manth) shall be ssessad on all delinguent ices. I Customer's oceowt s refemed 10 an wsom
\.M.L\.rmn.n.un.v'n l\.||||.|.l.l on oy mdebiedness owed o AR, Cusiomer gavees 10 pay upon demasd froom ABC. all eosts of collection, including reasonable atceneys' fees and coun costs.
Jacale g provide security for the paymest of the Ball price of goods Bemished bereunder, Customer grants ABC a fins priceity purchase mooey security iserest &
uullusa;.‘ig\“h.umlall presducss and proceeds theveof) unil paid in Ball. Customer sedonizes AHC o file a LCC fnancing statement to perfect this security intesest,
4. Cusomer Credit Information: {ustomes sckioswledges that ABC s relying upon the informatios provided in this Agreement wo deteniize whether s extend credit to Cussooner s &
what mnowst ABC reserves the night so approve o disapprove any request or exte: s wale discretion, Customer suorizes AHC t0 contact the Commercial Trade
Referemces provided by Custoener [ e pgrmgss off exiending cvedia and therealter renewisg, Cusioimer suthosizes the
Commescial Bak Reference samed berein to release informason requested for e g of chtaining asl'or reviewing Cusiomer’s evedit. Custonser warrssss thar it Heonsumer™
under Staie and Pederal Law and Custooner cersiffes St all roquests for the extension of cradit ane $or basiness purposes cody and are not intesded for e ectension of credit for personal,
Tamily or howsehokl parposes. Cussener agrees it has a continuing duty s will isform ABC immediaiely in writing of any changes in the infermatics provided by Customes i this
Agreemient. Cussoener Tepresents to ABC dat it is sohient & of the date of this Agreement and costisees 1o warron and represest that it is salvent eack time i coders goods from ABC.
4 LIMTTED WARRANTY: ABC wearants to Custoener for 2 pesiod of oo { 1) year from the date of sale Sat sll gonds fursished ave free from matenial defscts, subject o indesery standard
inlezences and varktions: ABC will replace any geods that ave found fo be defisctive within o (1) year fiam the dase of sale of such goods, or at ABC's opiio, refiad the price paid for
suich defictive goods. THE LIMITED WARRANTY SET FORTH IN THIS PROVISION IS EXCLUSIVE AND GIVEN ALL OTHER EXPRESS AND IMPLIED
WARRANTIES OF EVERY TYPE AND EIND [¥ CONNECTION WITH THIS SALE, WHETHER IMPLIED EY OFERATION OF LAW OR OTHERWISE, INCLUDING,
EUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, AND WHICH ARE EXCLUDED

ES

6. Comcellations gnd Eemrns Custooser may not cancel any coder of goods withow ABC's express written cossent. Any cancellation so sethorized shall be subject o &
careellabrmresinckizg charge of 23%, plus all applicable Eeight. Unused goods, processed nsatesial or specially marslactured naaiesials net soomally carmed m ABC's imveniony may sed,
umder any ciroarszances, be reamed. The amowes: of eredit, if any, allowed w0 Cussomer for retumed goods skall be at the sole discretion of ABC.

7. Demapes snd Limirstion of Lishiliry: IN N0 EVENT SHALL CUSTOAER OR ANY THIRD PARTY HAVE THE RIGHT TO RECOVER FROA AEC FOR ANY LOB&
DAAAGE, COST OF REPAIR, OR INCIDENTAL, PUNITIVE, SPECIAL, CONSEQUENTIAL OR LIQUIDATED DAMAGES OF ANY KIND (INCLUDING EUT
LIMITED TO, LOST PROFITS OF DAMAGES FOR LOES OF EFFICIENCY OF DELAY TO ANY PROJECT 0N WHICH THE GOODS ARE USED ERDEDIREJOR
mmmmmmmmwmm CONTRACT, STRICT LIABILITY, NEGLIGENCE OR ANY OTHER CAUSES OF ACTION ARISING IN
CONNECTION WITH THE DESIGN, MANUFACTURE, SALE, TRANSPORTATION, INSTALLATION, USE, OR EEPAIR OF THE GOODS S0LD BY ABC.
mmmmmmmommmmmmumsuum IF ANY, EHALL BE EXCLUSIVELY LIROTED TO EEFLACEMENT OF
ANY NON.CONFORMING GOODS, OR AT AEC'S OPTION, REFUND OF THE PURCHASE PRICE PAID FOR SUCH NON.CONFOBFMING GOODS.
7. Governing Law snd Venwe Customer sgrees this all issues and disputes el i this Agreement shall be cosstnued wmder the laws of the Sate of Califomia. Customer further agnees
that the enclusive jurkdiction and venue for any legal oeticn browgse s enforee any and all disputes selatisg s Agreemest <all be Kem Cowsey. Califorsis, unless ABC initiates saidd beggal
e statutory remadies (such s enforcisg claims on mwechanies lien, sop paymess notices, payment boods, e ) s connection with o debe inoared by Cussoner; insach oase,
and legal veswae will be desermined by the requiements of the law of the state whene such statuiory remedies an: o be enforced.

If sy tesm, condifion or provision of this Agreement is found o be isvalid or unesdorceable, such serm, cosdision, or provisios shall be sevesed out and ihe remaincer of
ceceable Jpothe Qillgy cutg permitted by law.
a, Q& Electromic Sismatures: Cusiomer ageees that ABC may, al ABC'S sole diseretion, scoeepi, uiilize and rely upon 2 facsimile copy, eleconic copy or phowoopy of this
Agreement, = ben of an coiginal document. Custooner ackoow ledges that, by tansmusing a fesimile copy, electmnic copy or photocopy of this doowrsent o ABC, Cusiomer, and the
undersigned Guarastoe (if applicable), agree 5o be bowsd by the tesms and pondi comained in this Agreament to the same eutent as if an original were transmitted o ABC. Custooer,
and Cuarantor (i spplicable), L of the eeiginal and sy right in require ABC i subsequently pmd.lm. am original document.

1iL Comaplece Apreememi 1%k A the parties’ agreement aml supsrsedes sty peiot ageemests betneen Cusioener and ABC. ABC ohjects o
any sddtional or conflicsing terms i 1o other wiiting. Noowaiver, alteration or modification by Customer of any of S proviskos bereal shall be
binding wpon AHC unless specilically assemed mma:..ugrui writing by an officer of ABC.

SIGNATURE: DATE:
PRINT NAME: TITLE:

| CONTINUING PERSONAL GUARANTY |

P walue received wed g tg induce ABC Supply, Inc. (hereinafies, “ABCY) s exsend credit o Custoener, the undersigned (bereinafter, “Cuarantor) unemsdsionally, absolutely
and irmevocably guarantees asd promises 1o pay oo ABC any esd all isdebtedness and perfans all abligations owed by Cussomner 1o ABC exissing or ansing in the future. Guaraieg
watves all netices and denands of sy kind and heseby agrees o any armngenenis o sgreemenis betwesn AR and Custemer, including without lmitation, i a change i the amouni
o crediz extended 1o Customer, e of sale., coenpromise, extension, incease of alteration of the amount, of ter of any ndehtedness owed by the Customger, and Crarmanion agrees S
same shiall inono way redace, impair, discharge or relesse Guarantor's ohligasions. Casirantor agrees that ABC may enforee this Guannty agsiss? Guarantor and pursse: payment from
Ciuarsater, withoul having e firs seck paymess from, sue, o exhist its nemedies, sgainst Cosiommer of @y otfer g\.ur.m The incorpeeution, merger, sale, or reorganization of
Cusnoener or ABC shall sot serminate or affect Gussamor's obligations which redit Cruaranty s continuing wd ahsolute and
shall contims in forve until thinty (5 duys afier wristen notice of teming ipt is o h.wledwﬂm u|1||||||.b)- T [ ABC, except that such termination shall
not affect the lahility of Guanmsor with respet 0 sbligatices created or incseved price in such daie, or exsensions or renewals of, Miberest aecing oo, o foes, oo, oF expesses,
imeluding ressceable attomey fees, incurred with respect to, such ohligations oo o after sach date, Guurantor warmees and repoesents that the infiermatios peovided i e, consphele and
amrert mnd Guarantor understasds that ABC is rel ot the Exfornaticn provided by Guarantor to deenize whether 10 extend credit so Custonser and in what amount. Giarater
authorizes ABC o chisin and evahuate Guasesos's coedit and financial informason ai sy tire and Bom sy seurce, s luding Cuarnior's non-business consumer coedit report o
furdver evaluaie the crediworthiness of the wdersdged as Guannior jngppgertipy with the exiession of business credii as conienplaied i &is Agreement.

GUARANTOR'S SIGNATURE: DATE:
PRINT NAME: SOCIAL SECURITY £ FHONE:,

Eiea! Cradiy Ooprertiontity At (ECOA) The Federal Eguai Crodit Opperiudity Acf prokibis graditdrs from dissrinindiing gpainil srddif sonlizanty an the Barin of racs, ddie, saligioe
scfianal origid, do, sedriksl Rt dge (rontded thd dppiicadr bt the capaeity & daldr il ¢ Binding conirasll; Sdddicd dilf or daer of hd dyghlicant s incamd ddrivdd ok ani fubliz
ansisiancd grogram; or bicsicd e oppiteant har, in good faitk, ddarsined amy right ander ke Consumar Cradif Prosection Azt The fedaral apency that adminisiors compliana with i law
semzarning shis sraditar i1 the Fedaral Trade Comeersioe, Division o Credié Prastizes, & Sirast and Pancsyhania dvwnue X, Fashingtan, DC J0I50. IF Cuorlemar s applizesion for
Btcsivirt credit it Aewind or e i & dsial af & rdguest for Ae indracing it chindis srddit, Cieblowtets sy regualst fromt ABD & writstrt Shdtdnsnt of dhd s redtovt for St donial witkis
51 deiyn frows tha date Curiomar i nofifiad of ABC s dectnien.

rees 0 pay @ S25.000 fee. Aay dispuse widh respest w0 & invoice, stmlement, charge o credit on Custoneer's account, nust be received by ABC, i writisg, widin 1 days of
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6. Update Your Credit Agreement

- The Credit Agreement is the best opportunity to
establish contract rights, duties and obligations

v Authorization to Run Credit Checks

v Limits liability

v'Limits warranties

vForum Selection

v Attorney’s Fees and Service Charges
vPersonal Guarantee

v'Provides a standing objection to conflicting terms
from buyer (this is important as we’ll see later)

GIBBS GIDEN srromevs ar aw

LOCHER TURNER SENET & WITTBRODT LLP
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6. Update Your Credit Agreement

- Complete and current Credit
Agreements must be the rule

/Periodically update your | WAl Follow Tte Roles
standard credit agreement form

reaular [ WAll Follow Tle Roles

egularly ensure your :

customer’s credit agreement is [ Will Fellow Tle Rules
current and accurate WAl Bollow, Tle Roles

vAlways verify that complete [ WAl Fallow Tle Roles
terms and conditions were DALl Bl Tt Roles
transmitted

- Don’t blindly rely on a
“signed” Credit Agreement...

G I BBS GIDEN ATTORNEYS AT LAW

LOCHER TURNER SENET & WITTBRODT LLP
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“Bulletproof” Your Credit Agreement

| |
CREDIT AGREEMENT

Customer Name:
_ Corporation  __ Parimership  __ Sole Proprietorship  _ Limuted Liability Co.  State of Onigin:
Street Address:, P.0.Box;
City: State:_ Fip: Telephona: Fax:
Type of Business: HNo. of Tears m Business;
MName of Pred r B
Person to Contact Regarding I Phons:
Parent Company:
Street Address: F.O. Box:
City: State: Zip:
Telephone: Fax:
Federal ID#: Sales Tax Exempt #: (Attach copy of form)

INFORMATION ON PRINCIPALS defined as:

For Proprietorship or Partnership: List all Cwners and'or Pariners.
For Corporation or Limited Liability Company: List all Officers, Directors, Members and Majority Stockholders.

Hame Home Address

Phone

Social Sec. No.

Have any of the companies or principals listed above ever been a debtor mn a bankruptey proceeding?
Has any judgment ever been entered against any of the compantes or principals histed above?

Are there any legal actions or arbifration pending 2zamst any of the companies or prmeipals listed above?

CREDIT REFERFENCES (Attach separate schedule if necessary)

Primary Bank-
Mame:,

Account 2

Fhone;

Address:

Other Bank:
Mame:,

Account &

Confact Name:

Fhone;

Address:

TRADE REFERENCES

Mame:,

Account #;

Confact Name:

Fhone;

Address:

Mame:,

Account &

Contact Name:

Fhone;

Address:

Mame:,

Account &

Contact Name:

Fhone:

Address:

© 2022 Gibbs Giden

Please attach separate financial statement of assets and hiabalines.

Contact Name:

TERMS AND CONDITIONS
l=J/we certify that thiz information 1= correct, complete and that we are able to pay within thirty days of each invoice date
I'we fitrther understand that Seller will rely on this information for the extension of credit. I'we authonze Seller from timedb
time to ob¥gin Business and Consumer Credit Report: on Customer or any principals listed above or to obtam credp’and
funding inforsqation from any other source. This is not an agreement by Seller to lend money; it is an agreement by CAstomer
for the benefit oBGeller if Seller determines to extend credit Seller may change credit imits or other credit terms #“any tume,
in its sole discretion™fo modifications may be made otherwise to this A gresment, except in a writing signed by Sefler.
1. Customer agrees fhqf any amount not paid within 30 day: of inveice date will carry interest at the'rate of 1 1/2%
per month, both before 3gd after judzment, and further agrees to pay all costs incurred in cpflection, including
attormey’s fees in the amouns of 1/3 of the total balance due if thiz account iz placed with an aHforney for collection,
whether suit i filed or not. Cuslgmer expressly agrees to submut to personal juisdiction m Virgmjd and agrees that the forum
for any lihgation pursnant to this Agreement or any other contract between Seller and Customey! whether Seller or Customer
brings suit, shall be the County of Faygfax, Virgmia. This Asreement shall be govemned by and #onstrued in accordance with the
laws of Virginia.
3. Customer further agrees to pay all adspunts due under this Agreement until Seller hag'recerved written notice closing this
account, mailed T1.5. Mail Certified Retum ' ecerpt Fequested. In the event other tighs or indrviduals order or use the labor
or materials pursuant to this Agreement, 1t is a¥reed that both the Customer and such gfher lagal entities or individuals chall be
obligated for zll amounts due under thiz A gre mt.
4. All mechanic’s lien, payment bond or similafgrarvers or restrctive endorsemgbnts on checks shall be effective only to the
total dollar amount of payments actually received Wjthout any bankmptey filids for ninety days thereafter. Customer agrees
that Seller refains itz mechanic’s lien, payment bond oMpther legal rights fgefinpaid delrveries, regardless of what other warver

documents may imply otherwize. Customer further unMerstands that $€ller has a policy of enforeing mechanie’s lien and
payment bonds rights on all projects in the event of paymdyt defaulpind intends that all payments are m exchange for those
rights. Seller has the right to determine, m its sole discretthp 6w to apply payments and which mvoices to pay with all

payments recetved on this account, despite any advice to the Bgry. Any endorsement or letter with a payvment stating that it
1z “payment in full” or words of similar meaning shall havefio effadhgnd shall not be an accord and satisfaction or novation.

5. Customesr agrees that all funds owed to Customer ffom anyone odgeceived by Customer to the extent those funds result
from the labor or matenals supplied by Seller shall hefheld in trust for thspenefit of Seller (Trust Funds). Customer agrees it
has no interest in Trust Funds held by anvone. to seffregate. and to promptly acwgunt for and pay to Seller all such Trust Funds.

6. Seller agrees to replace or, at Seller’s optigd, repawr any defective goods whthin a reasonable time. Buyer's remedies for
any delay or any defect in the materials are sujfject to and limited by any limitatiohs contained in the manufacturer’s terms and
conditions to Seller. Further, Buyer's sole apfd exclusive remedy and Seller’s limit\gf Lability for any and all loss or damage
resulting from defective goods shall be for jhe purchase price of the particular delivery\and materials with respect to which loss
or damage is claimed, plus any transporidtion charges actually paid by the Buyer. In hg event shall Seller be Lizble for any
damage due to delay of any type, ng consequential, special or pumtive damages. THE FOREGOING WARRANTY IS
EXCLUSIVE AND IS IN LIEU @F ALL OTHER WARRANTIES, WHETHER WNITTEN, ORAL, EXPRESS OR
IMPLIED, INCLUDING THE WARR OF TITLE, AGATNST LIENS, INFRINGEMENT, THE WARRANTY OF
MERCHANTABILITY AND THE WARRANTY OF FITNESS FOR A PARTICULAR. PURPOSE.

7. Buyer shall make a carefjtinzpection at the time of delivery. Buyer's failure to give written tafice specifying any claim
within ten (10) days of delfrery shall constitute an unqualified acceptance of the lzbor and materni¥, a5 shown on delivery
tickets and a waiver of alllaims of shortages, damage or defect or any other claim. Seller will not be hible for any damage,
wamanty or remedy apdback charges will not be accepted without prier notification, an oppertunity to view 3t repair, replace
or otherwise cure, #nd approval by Seller. Mo retumed product will be accepted without prior approval. A restocBigz charge of
25% will apple®n products approved for refimd. Seller may stop the manufacture or supply of any labor or matenilg when it,
o its sple~iscretion, determines that Buyer is in breach of this Agreement or any other contract with Seller, or Selgg has
ipeeturity with respect to funding or creditworthiness, until payment is made and any dispute or insecurity has been resolved)

By: —_——— By

HName Printed; MName Printed:
Title or capacity: Title or capacity:
Date _ H =1y Jet Date:

T T {

G I BBS GIDEN ATTORNEYS AT LAW
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6. Update Your Credit Agreement

(Common Issues with Signatures)

: * Who is the signatory?
Unaxgéc?]rtlzed * When in doubt, verify the signer’s

authority to enter into the contract.

.. _ Generally, copies are OK.
D|g|ta|/E|eCtr0n|C Consider authentication software.

Signature Consider separate electronic
sighature agreement.

Consider requesting personal
Forgery information (drivers’ license, etc.)
unique to the signatory.




-
6. Update Your Credit Agreement

(Common Issues with Transmission)

« Scenario 1

- You fax/scan a quotation that references the “attached”
T&Cs, but the T&Cs aren'’t attached

« Scenario 2

- You fax/scan a quotation or credit application with
T&Cs, but the customer scans/faxes the guotation back
without the T&Cs (or poor-quality copy)

« Scenario 3

- You fax/scan a guotation to the customer, and in
response, customer sends payment without signing and
returning quotation.

GIBBS GIDEN srromevs ar aw

LOCHER TURNER SENET & WITTBRODT LLP
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/. Know Force Majeure and Price Escalation

- Ongoing supply chain issues and related price
escalation is creating havoc for many manufacturers,
distributors, and end-users

- Talk the talk and understand force majeure,
Impracticability, price escalation, and adequate
assurances in your contracts and UCC

- Understand your “contract”...
v'Quotation
v'Purchase Order
v'Online Terms and Conditions
v'Contracts incorporated by reference

GIBBS GIDEN srromers ar uaw

LOCHER TURNER SENET & WITTBRODT LLP
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/. Know Force Majeure and Price Escalation:
Consult the Contract

- Price Escalation Clause
- Force Majeure Clause

- Most Favored Customer Status

v “Priority allocation status given ... for Materials which are in
short supply.”

- Continuous Supply and/or Capacity Commitment

v “At all times during the Term, Provider shall ensure that it has
the capacity to supply Company...”

- Notice Provisions

- Limitation of Liability & Waivers of Consequential
Damages

- Termination / Suspension Provisions
- Obligations to Mitigate Damages



/. Know Force Majeure and Price Escalation:

Price Escalation Clause may
cover time & money.

“If material or equipment, which the
contractor is required to supply are not
available due to a shortage or unavailability,
then an acceptable substitute shall be found

and an adjustment in the contract price shall
be made accordingly. A delay in obtaining
delivery of the substitute item shall be a
legitimate reason for an extension of the
contract time.”




/. Know Force Majeure and Price Escalation

- Force majeure is often defined as
casualties or causes that are
unforeseeable, unavoidable,
objectively insurmountable, and
beyond parties’ reasonable control.

- Contract may: (1) provide inclusive
definition of triggering events; (2) set
forth specific relief granted (e.g., time
extension); and (3) list procedural
obligations to get relief (e.g., give
notice within 10 days, submit
mitigation plan within 20 days).

+Related common law defenses
v Impossibility
v Impracticability
v Frustration of Purpose




* UCC § 2-615: Delay in delivery or non-
delivery is when it becomes
. ” because of:

(1) unforeseen circumstances; or

IMPRACTICABILITY (2) by “compliance in good faith with any
DEFENSE FOR applicable foreign or domestic governmental

SELLERS regulation or order.”




* UCC § 2-609: When reasonable grounds for
insecurity exists, either buyer or seller :
(1) “may in writing
of due performance” (i.e., ability of
seller to timely deliver goods; ability of buyer
RIGHT TO to pay for goods); and (2) until it
ADEQUATE receives such reasonable assurances, “may, if

ASSURANCES commercially reasonable,




S
8. Beware of the “Secured” Account Fable

- Personal guarantees and < ¥
joint check agreements
may give you a layer of
comfort, but are NOT 1l
security. [
v'UCC-1 probably # security
vPromissory Note # security

v'Deed of Trust with
sufficient equity = security

G I BBS GIDEN ATTORNEYS AT LAW

LOCHER TURNER SENET & WITTBRODT LLP
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S
8. Beware of the “Secured” Account Fable

- Properly perfected job rights
(liens, stop payment notices
and bond claims) = security

v’ Ensure you are not a “supplier
to a supplier”

v'Verify you have proper job W
information

v Timely serve your preliminary
notice

v Timely enforce your statutory
remedies

v'Corroborate that your

materials were incorporated
into the project

G I BBS GIDEN ATTORNEYS AT LAW

LOCHER TURNER SENET & WITTBRODT LLP
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-
9. Repayment Plans Are Not All Alike

- Beware of the statute of
AR — Imitations

- Document repayment
J (Apnes) OIZANGES | plansin a signed

| agreement
- Insist on security or
NO‘Z:;‘*SE other leverage (e.g.,

confession/cognovit)

- Use a thorough
promissory note form

GIBBS GIDEN srromevs ar aw
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-
9. Repayment Plans Are Not All Alike

- I'll Just Use My Handy
Dandy Promissory Note
Form”

- Your Note may
supersede the terms of
the Credit Agreement

- Ensure your form
contain adequate terms
and conditions (interest,
attorney’s fees, forum
selection clause, etc.)?

GIBBS GIDEN srromevs ar aw

LOCHER TURNER SENET & WITTBRODT LLP
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-
9. Repayment Plans Are Not All Alike

- Beware of Unenforceable
Liquidated Damages
Provisions in Notes and
Settlement Agreements

- Graylee v. Castro (2020)

v Stipulated judgments will be
unenforceable penalties when
there is no meaningful effort to
anticipate the amount of
damages that may flow from a
breach of the stipulation.

GIBBS GIDEN arromnevs ar aw
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-
9. Repayment Plans Are Not All Alike

Creditors should consider the following:

- (1) use title “Forbearance Agreement” rather than “Settlement Agreement”;

(2) require the debtor/defendant acknowledge in the settlement documents
that the full amount is due and owing and the amount to be paid reflects an
undisputed debt, as distinct from a compromise of disputed claims;

- (3) if the debtor makes each payment when due, then it may deduct the
agreed-upon discount amount from the final payment due;

- (4) time of the essence with respect to each payment due and the discount
Is conditioned upon timely full payments, otherwise the remaining balance
due shall be immediately due and payabile;

- (5) discounted amount due is an inducement for prompt/earlier payment of
agreed-upon debt and not a compromise of the actual amount owed,;

- (6) breach will result in the cessation of the creditor’s forbearance and
enforcement of the debtor’s agreement to pay the full amount actually due;

- (7) payments should add up to the total amount due without discount; and

- (8) ensure that any surcharge is proportional to the damages resulting from
the payment default (i.e., limited to reasonable estimation of interest,
attorney fees and costs)

GIBBS GIDEN arromners ar aw

LOCHER TURNER SENET & WITTBRODT LLP
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10. Understand That The World Does
Not Always Revolve Around Your Terms

Contract terms come in many forms...
v Credit Agreement
Personal Guaranty
Quotation
Sales Order Confirmation / Acknowledgment
Invoice
Delivery Receipt
Emalil
Online Terms and Conditions
Promissory Note
Prime Contract (incorporation by reference!)
Subcontract (incorporation by referencel)
v Purchase Order GIBBS GIDEN sromersirua

LOCHER TURNER SENET & WITTBRODT LLP
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10. Understand That The World Does
Not Always Revolve Around Your Terms

One federal court described the Battle of the

Forms (UCC § 2-207) as: a

‘a defiant, lurking demon patiently
waiting to condemn its interpreters to the
depths of despair.”

Reaction Molding Techs., Inc. v. Gen. Elec. Co., 588 F.Supp. 1280 (E.D.Pa.1984)

GIBBS GIDEN srromevs ar aw
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© 2022 Gibbs Giden



10. Seller’'s Acknowledgement is Not a Counteroffer

Inquiry

Quotation

Purchase Order

Order
Acknowledgement

Manufacture &
Ship

“Please quote price and delivery”

Generally not considered to be an offer, but instead an invitation to negotiate
May contain Seller’s T&Cs

Usually considered to be the “offer”

Typically contains Buyer’s boilerplate T&Cs
T&Cs generally say “acceptance is limited to the terms of the offer and Buyer

objects to any additional or different terms of Seller.”

Typically considered to be the “acceptance”
Contains additional and different T&Cs, but does not expressly require

Buyer’s acceptance of those additional or different T&C’s
Does not constitute a Counteroffer

> Contract exists per UCC 2-207(1)

Delivery &
Acceptance

The Battle

Battle of the forms over whose T&Cs apply
“Knockout rule” applies to Buyer’s and Seller’s different terms
“Material alteration “ and “Buyer’s objection in advance” rule apply to

Seller’s “additional terms”
Net result—Buyer wins the Battle of the Forms



10. Seller's Acknowledgement is a Counteroffer

Inquiry

Quotation

Purchase Order

Order
Acknowledgement

Manufacture & Ship

e “Please quote price and delivery”

e Generally not considered to be an offer, but instead an invitation to negotiate
e May contain Seller’s T&Cs

Usually considered to be the “offer”

Typically contains Buyer’s boilerplate T&Cs

T&Cs generally say “acceptance is limited to the terms of the offer and Buyer
objects to any additional or different terms of Seller.”

Usually considered to be the acceptance
Nearly always contains different or additional T&Cs

Acceptance is made conditional on Buyer’s assent to Seller’s terms
*  Constitutes a counteroffer unless Buyer accepts Seller’s terms
*  Buyer usually does not accept or remains silent

> No Contract (Buyer or Seller can walk away)

Delivery &
Acceptance

The Battle

Conduct manifesting existence of contract over the “negotiated” or
“dickered” terms (product, price, quantity, delivery 2-207(3)

More conduct manifesting existence of contract

Battle of the forms over whose T&Cs apply

No written contract existed

2-207(3) says conduct forms a contract, terms are what is agreed
(negotiated terms) plus UCC gap fillers

Net result—Buyer wins the battle of the forms



10. How Sales of Goods Contracts are Formed

1. By signed agreement

2. By exchange of purchase and sale
documents

3. By conduct




10. Understand That The World Does
Not Always Revolve Around Your Terms

To/Vendor:

ABC Company, Inc
123 Seasame Stre
Wonderland, CA 4!

Ship Ta:

GSE Construction
1020 Shannon Cou
Livermore, CA 945

Note: A two workir
shipments are alloy
MNotify: Oscar the

PO Number |F
123-45678

WHEREAS the Co
Department (here

FOR THE CONSTI
IMPROVEMENTS

NOW THEREFORI

SECTION 1. CONT
The term "Prime Ci
Drawings, Specific:
forming or by refen
of the aforesaid sh
Supplier agrees to
thersof, so faras t
acknowledged.

SECTION 2. PL
The Supplier ag
detail below ant
sets of submitt

Cost Code 11

Item am
1

= = e | o |~ oo fen (b L] b

==
[0y [y pury pary pury pury pury prowy e

Comments: 1.
111734, Any de
submittal proce
2. The Clarifica
of this work anc
3. The Clarifica
exceptions nee
4. Submittals st
5. First Hydraul
6. Second Hydr
7. Third Hydrau

8. Fourth Hydra

SECTION 3. P#
{a). The Contrai
sum as noted al
as provided in tl
made within 30
1. 20% after ap|
2. 18.75% after
3. 5% after star

When the Contr
MANUALS, pay
by the Field Offi
senvices of fact
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an appropriate an
complete. An am
equipment has b

(b). The Contractc
or sums owed by
provision or oblig:
parties of any clai
performance of th
due or to become
from any and all k
remedied by the £

SECTION 4. CHA
The Contractor m:
make any change
Agreement, and tl
50 changed. Any i
be agreed to inwi
under this Section
ordered.

SECTION 5. PRQ
The Supplier shal
this Purchase Agr
furnished by the £
to perform and co
to comply or beco
performance, and
the Contractor to
to legal remedies,
GSE due to the fa

SECTION &, APP
All drawings and |
Engineer through
to the job site with

SECTION 7. CON
All communicatior
the Work shall be

SECTION &, DISF
In case of any dis
plans andfor spec
to the same exten
Contract and by a
=0 authorized in th

If any action is br
Purchase Order, |
County, California

SECTION 9. ATTORMEY'S FEES

In the event either party institutes suit against the other party, or against the surety of the other
party, in connection with any dispute or matter arising under this Agreement, the prevailing party
shall be enfitled to recover a reasonable attorney's fee in addition to any other relief granted.

IMN WITNESS WHEREOF, the parties hereto have executed this Subcontract by their proper
officers or duly autherized agents.

CONTRACTOR SUPPLIER
GSE CONSTRUCTION COMPAMNY, INC. Schwing Bioset
DATE: DATE:

B Nl FRTN T RN WALTY W WEL T GR W VR T RIS T Rkl



“Boilerplate” Reverse Side of ABC Purchase Order
(UCC Battle of the Forms)

PURCHASE ORDER TERMS AND COMDITIONS
In =gz Tarms and Canditans, e “Daeraties™ memmselgnsuesmnemnmmmmmmmaue e Company” maan: Mecraranos, . Mechaborios, Nabor! recison S, Natond Predilon S2ing, Sivariin SS31, 31 e respaoive ESgPe: I "Verdar” Mass 12 0 o parsan Fom Wiam 12 Campay praposss 1 puronass e Daverais, Tha Camyany airs o
side N 21 forfh henain,

jpurchase fram \fendar the Daliver; e of the farms, condiians
1. Prica. \endor warrants that !he pricas for the Rams o sanicas coverad by tis Purchase Order are not less favoratie han hase curramtly axlandad 10 any other cusiomear for 1he same o Similar Mams oF Sanvicas In similar quantities. nno avent s s order 10 ba fllad 31 highar pricas than Last praviously quotad or chargad without Compamy's writian consant. in he avant \lndor reduceas s prices during
= Term of il order, Vendor s 12 r2duG: T rice M=ol GOSSpONdINgly. M WaITants That e rioss sNown on Tiis Purchase Order shal e Gampiets, 7 na 300Nl Ghargss of any type will b2 3dded WHNOU! COMBANy's Sxpress WITti=n consant. SUch addtonal chargss Include, bt ars nat mited fo, SNIGOINg, packaging, IA0ng, Gustom dutiss, 1axes, starage, Insurance and baang. Hparta
shipmants a2 made for he coTvanianza of VEndar, any 330anal Tanspartatan chargas will b2 paid by \Endar.
2 T Tres Ofe may be acoepttany an s xactfrms oetfarn i e Puranas Orderand any xBorelor et or corebrs Wl may agpear i any oammuricakan Fam Ve arsnersty afcted 1 and st nat e sl or incing riess cantanedina by rekming fa Tris Ot snall b2 desmad acoanied on e e of e date (3)
S DUreaEa 0r oISt S TSRS T SO o [0 WIS ENO3r DS WAk O M2 DENEANE. UMS5s AErARSa IMCAE 11 T PLrenae Do, MY ST 03y 30 MNOC2 M S0 WA 45 (1ry-fuz) AVE Of 2080 Of D2 ITVICE O 350atance of 1 DENE A0SR cverad by TR s, e B

3. Dslivary. Defivary by Viandor of the Defiveraties shall b2 35 shown in the "Sip 1o° Diock an the tace of WS PUrchase Ordar or 3s onanwise Comgany. Uniass o e tace of tis Purchase Order, 2l products will b2 oy \ncr In 5t ainers 1 parmit saie franspariaton and handing. Time k5 of the essance. Delivery shall ba siiclly In acoardance
Wi 2 Scnedies 2t 2 N the Purchase Order. andor Nl expand s b2st Sfirts 10 COMNM 10102 MULIANY 3grad Upon defivary date of daies. Hems g varsd mave man theen | 1) days prior %2 tha Purchage Ordar Rem delivary schaduls, may 31 Company's aplion, b2 returnad 10 andar 31 \endor's xpansa. \Endor 322 10 noily Company 35 00N 3¢ possibie afler \Andar Bacames awars hal it
‘will not pe 382 10 dliver any or all of e D=iverabies on e daie spaciad for delivary, and Campany may hereupon at s saie $soretan | 3) lnmingie Tis purchase ander Inwhoie o In part withaul aoiity 1o Comgany and wihout walving any rights 1 recaver damages (Inchuding Inckdantal and consequantial damages) under e Unifrm Commearcial $ode ("UCCT) 25 adapied Inha St of
Wasningian, or (i) requina \Bndor 10 usa 30dimonal afior, inciuding Eramium afir, and snal snpuaarwtmaemeﬂmmnnglua.uualumlnmlaeaaa)'mmmanmu'nerlaﬂpnsslnea'nala1mma'\;eluca'npn'crmangelnhemeem'mlnnpquaaemn'mcunm'sngmwmedes.'mapmmsnalusesumelns.

4 Az of Loss and Inswrance. THE risk of K5 B0 Ny G3sUaYy 10 2 Deivaranies, ragandess of 12 GaUSe or of 102 G3SUSY, SNall D2 0n VEndor untl e Davarabies Nave baen deiivarsd 35 [wovided In Iragrapt 3 and 350201ed I 2 Mannsr provided Under Bragrann 5. Uniess oherwise $p2cifiad In he Purcnass Ordsr, 3 STIDmant Snal b2 £.0.5. Praston, Washingian, or Mimamatanal ©17 Prastan,
TWazhinglon or omer geSinaton spacitad by Company. \endor agrass ¥ Insurs the Divaratias from and aganst 3 raasonatia and customary hazards and riskes of Injury and destruction am e fme e Dalivaranias are Idenitad 1o e comract 19 e fme of dSiivary. Inslrance shal b piacad Wi raputstis UNdenuTiisrs and shal nam Company 35 30055 payas 35 s imarasts may 3ppaar, 3nd such

paley SNl Wae pay.

4. Inspaclion 3l \Wiendor's Bramises. Al tha requasi of Company, the Daliverables shall be subject, at any ime prior fo dalivary, of \fandor. \fendor, upan such raquest and o Comany, shall pr facilifies and for he sately and comver . Al The i s 1, Mandor shall make avallable o the inspaciors.
GamEs O 31 5UGh ITONMAtan r=4ing 10 e Delfveraties, Induding 3 5pecihoatns, drawings, samipies, and descrighans, requesisd oy |nspmsmawm1er|s|mpemm Thés Inspection shall be deemed as preminary oy ad e Deliverabies snall be subjec! o nal Inspecion and acoepiance after delivery 3l COMPany's Piace of DUsinEss.
&. Adequals Assurancas. In The evant that Company kzamns of 3 non-conformity of e Deliverables prior fo delivary, Company may demand fram: \Wendor assurancas of cure and \endar shall provide such assurances, bofh as fo he parcular Delivarables In quasBion and as o fulure instalimeanis, i any, wihin fan business days afler such damand. In ihe event of Vandor's fallure fo provide

3EEUrANCES, COMpany may In fis sois discrafion amingis i coniract in wiale or In part {inciuding Wi respact fo fture instalments) wiihout DIy 1 Company and wilhoul waiving any rights 10 recover damagss {Inciuding Incidemtal and consaquantal damagss) fram Wandar ar 1o purchass such Delfvaraties stssanare and hoid \endar acoountadie for "oovar” 3s detinad In e UCC 35 adopid In he
‘Stz of WWashingion.

7.0 r_:sM an, \endr shal Inspammlaﬂhe_aliamesma'nmrsnmanhcanm J any grior pay PG Insp ¥ COMEaTy of e DENEraties, 3CE0Ence of e Dellvaraiss Snal D2 SUBECt 0 Tnal INSpacton by COmpany aNer dsvery 31 COmpaTy s place of usiness. COmpany snal b2 2nied 10 nspact e DEIVEraias N Ty MAME 3t 5 posee and

ompany ofmaidng

. I played by

5. Acoaptanca of Daliveratias. In ng avent shal acoaptanca of the Daliveratios oocur unil Company nasnauareasm;tepmmmmemmmama|mpee1mm“auaates owaver InSpactian Within 1an business days e dalivary p b2 cONGIUEivaly deamad raasonatia. NOWINSanding he fragaing, whara tha Dalliverabies are an imegral
partofor a componan of 3 system, accaptancs of e Delfverabies shall not occur untl Comgany has had 3 rezsonatie panod of Bme o conduct 3 final e e ystam. Company, pany’s aptian, ma)rqemqua'm)mmmmmnmwlul)mqam)mcmmnns Purcnasa Order, and Such over ShipMEnts are sutject 10 retum by Company
1o'vEndar 31ENd0r s axpansa.

9. Warranty, The Calives nal bain ty With of quanty & ™. \Vendor warrans inat the Delivaraties snall b2 Tras fram defects In d2cign, Materiaks and Wrkmanship and shall contornm 1o 2 SEpicatis requiramants, Speciicatans, sampss, aamngsmaesmmmammoem ar t Camgany, inciuding, 'withoul Bmitation, 3 requirements,
Specicatons, sangies, drawings v descripians contained o referencad In 3y afer documnialion provided or produsad By Viendor shall coronm 1o 3 appiicatie requiraTas, of [aw 3nd gvamment raguaion, and shal ofenatse be merchantanie 3nd H 3nd Sutatie for Tair Imiended PUTPoSes. \andr furihar Warr s Tnai H awns e Daliveraies and has e power 12, 3 shal, Tanskes e
Ciliveratias jo Company frae and clear of llans, encumbrancas and inlenesis of any kind. Thasa warraniias shall sunvive delivary, inspaclion, acoaptancs and paymeant.

10, Remadies fir Non-Comfurmity. \WINout prafudicing Comgany's ofhar nights and remeadias, COMEaNY may ratum a1 vendor al Daiiveratios. T 10 \WENdar's for 3 Ml retund of 2 SUMS then paid for the Dellvaratios. COMEENY May, In 30dron, raturn 2l quaniies of Daliveratias andarad afiar he dalivary daia of In quanBBies In axcess of Hse arderad. intha
@wam of 3 nan-Confanming deliveny, Sompany may, a1 s aplian, (3] demand repair andir repiacamant of non-ganfanming _aliaaiss whanzupan \endar shall repair or replace such , {0} termingie ™ wWiinoul waning righis 1 racaver damages {inciuding incidamal J2ial damages| or 19 gl M goods fram other suppilars and (<) hokl
‘iandar lLansa for o051 of “Cover” 35 definad in e UCC.

. Ipstaiment Comracts. Whars VEndor 15 10 deiver Daifvaraties 1o Company In martpis snipmins, H ks axpressiy recognizad and 1t 3 braaen e Wit raspect oAy ane ' iy Wit respect i

12. Detauit; Ramadias. Upon The occurrance of any one or mare of he fallowiing evenis, Sompany shall hava e righl, 3l Company’s oplion, In amy ouistanding arder, 1o (T} cancal and ferminaiz any conirac for the purchase of Delivarabies withoul cost or Babilfty fo Company andior (i} purchass fhe Deliverables slsawhare and changa \endor wifth the differance betwean tha nat prica for which tha Dallvarables
arz achually purihasad and !he price racarded on Tnis purchass order andiar () exancisa ail oiher rights and rameadies avallabie 1o Campany under 2 UGG (3) viendar's Insaivency o Inability 10 me21 is abilgations 3s ey bacame dus; (1) flng of 3 walumary o invalumiary peison of bankruicy Dy or against \endar; (c) Insiulion of l2gal proc2adings against \endar by crediars or siocknalders; (d)
appoimmean of 3 racaver for \Endor by any court of compatan jurisdiction; {elwsulu\e\apmmamrl)'MhanumuwﬂlmlnﬂsmamaanmInumngwsull.r\ehodlieram“aleeraies\acanpﬂ Whan dus: {f) 3y warranty mads by Vandor ks or DoOmas UMnu2 oF INGOMTESt: or () Wandor 135 13 give 3dequatz 355Uranoas of parirmanca witn t2n days fom e
damand harefore 1M COM@Any. In e evam of Vandor' s BanKnupicy or Iscivancy Company shall e STitiad 1 colect 1M \endar its atamey's 125 pansas, The nighis provdad hansin are cumaulatve and not exciusive of any rights and ramedias providad by LW or In equity.

13. Warranty of intingamant \endor's Autharity. \iandar raprasans and warams ha e Dallvarabias and any and 3l other Bams, fsenaiogy, and fights and propartas of any nturs devaSapsd by VEndar under ris Durchass Ordar shall b2 original f9'Vandar and shall not Intings In any raspact an e right or proparty of any ohars. \zndar shal not, Without priar witian approval of Camgany, uss any
SqUipMEN, SUppirs, Taciles, O Propneiary IMMatan of any ather party Inwspertrrnm\.merrls Purcfisse Ord. Vendor rher repres=nis and waas 13t endr Is . JUhaizd 0 =M and 13 perirm under fis PUrotiase Order, WO InFinging any G VeNIOrs OiMer OOMIVITants, ssmisnts, or Ldessiandngs. Vendar shia defend, iIndsmity and naid Company and i agents and
oWTiars Narmizss FOm and agains any and 3 155aS, SiAms, damages, Naas, GDgamns, Costs e ‘Shameys’ f225) ansing Fam o 53520 Upon 3y Bra3ch of VaNdar's Faprecamatons of WaITANHas or M2 LS of the Dalivaratss ar any of f2 rights and propartas.

14, IndeTiity. Vandor agress 1o defend, Indemity, reizase and hald Marmisss Company, s directors, offans, STEIYSSS 7 30Tt 33ANS1 and oM any and 31 NAes, CE, JRTANds, SUt, GIUSES Of 3007, 1S5S, NGNS, TS5, SNpanses and dATages, INEudng rasonanie SHaTEys 1228 and S0urt 635t T PTSanal Injury or Dodiy Injury, INciuding dea, 19 ATy parson and fr damagss b he
Braparty of anyan: {inciuding prparty of Company), arsing out of o In CNMECHan Wi 2 L52 o 5392 of the Daivaratias, $1am any paten or hiddan d2facts In the qually of he Dallvaratias, or any braach of warramy ghvan by Vendor Wwith raspact 1o tha Dialiveranias. No Imitation of Ity of \indor comainad in any ahar writing shall b2 pinding on of SfiCive 33anst Company.

15. Rigi of Seiofl. C1ams for manbes due or 1 b=Come du2 ram Camgany shal be subject to deduclion by Comgany for any seiof or coumlsrciaim rksing oul of s or any oiher of COMpaNY's arders [acad WiN \&Ndar o cONracts made wilh \endor, Com@any sxpressly reserves all sUCh fights against \andor and s assignsss.
15, Compliance witn Laws. Ruses & Requiaions. \Vendar agrees ko camply wiln 3l applicalie Staie, Federal, and local [ws I e purchase, manutaciure, procsssing and delivery of e Dellveratiss. I viokalion of such [aws N3 or doss ovour, Vendar will Indemnify and save harmiess Camgany from & loss, penaiies, or payments of sums of Mansy on acoou of Such viokaan.
17. Empovess Agems and Subconrastors. Mendar UZas any agents OF SUDCONITACIONS | "parsans”) In s parfarmancs under tnis Purehase Order, \Vandor Shal fret raquest and raceive COMEany's consam 10 Sush 3eSketance and Vendor shal Faguine 2300 SUCh DErsan 10 52 covansd by 3 writian agrasmant binding SUCh person 10 e terms of paragraph 13 of tiks Purchaza Order for 12 banatt of Company or

14, Assignment of Surchasa Order by Comgany. The Surchase Order ks asslignabie by Sompany upan writian nofics o \andor, subjlect, howsver, fo Mendar's wrritien consant, o be wr by wiihinaid. e fanagaing, af\iendar shall not ba raquirad for The assignment of tis Purchase Order by Somgpany 1o (1) an aniity which conirals, bs subjec o commean coniral, or
& Coniraed Dy Compgany. o (¥] a0 unfeiaied entity alis 3 NaBonal Bank or Bnancial InsTulon o an aMiLale Maren. ASSIgMENT by COMQANY PUFSUaN 10 T paragraph snall Nave o sfict an, or sarve 10 IMIESN In any way, ca—npaw; & Nighls and ramedies under Tis Purchase Order.

19. Profeciion of Conidemial imfnmaiion. wmmgesmageesmcmm ‘s DUSINESS and fulune SUCCRSS dapands on e presenvalion of e Trade secrsts and oiner comiideniial infanmation of Comggany and iis alilaiss, Boensans, Suppilars, 1. The Configemiial imfarmatian Inciudes, witnoul Bmiiation, he Deliveratiles and 2l
SPRCIICAIONS, Qrawings, protolypes, taciwical Tk maton, procadural fnancial iformEton, product and Marketng pians, PErsonnal INTNMon, KNow-Now and any iess, concapts, p'm.m.rnerms o, p-mesalmmaimmaepqnaa) hCa’npa'l) 15 aftiates, I\sllma’lﬁmap’n&mi&s\mla’sdmﬁme’sa
halcanpaqlsraplredhkeqimda'na mdewdmedh)crp'mdedhm ‘endar agraes o profect and o preserve a5 confidential during and afler he farm of fhis Purchasa Order 3l the Confidential imformiation a1 any Sime known fo \iendar. Wendar agraas jo take appropriaie acion fo project and ata minkmum o uilize e same

1o satguand ondential mrrnamasnmuaasmp-memmmmma a-p-qnaa-) WTRMEtoN. Vendr shal nmdadosea'n omeca—noema informaion withoul n2 prior writien Gonsen of Company, and Wendar snall nefner use Nor koW TNers 10 Use any of e Confidental imarmation for any mpnsemrmnmsqemmca-nm 35 autharizad by e Purchase Onder,
3ph shall sunt s Purehass Order. Bacausa a .mamm,mmmmammmpﬂg@mammﬂmemq o Comgany and hare s na ramady 3t Law for Sueh viaiaton, Campany shall be antiied, In addion 1.3 ofher remadias avalatis 31 Law

we any
a-lneqm, 0 equitEse reet, |nuuur1g|nmmanepeu|cpamm-mmnoslrgam T Ty f am 2Ue v nmmcmmlmnmeGWsmmnm ‘of k5 pAragragn, Such actual Sxpanses, INUding, Dul not Bmitd 1o, SMoTnays' fees, GoUr 5051 and aiher Sxpanses, SNall e EE Dy VENdar 1 Comgany.

20, NoBoas. ANl nofices and approvals shalll ba in wriling and given (T} In person; (I} fmalkad, by regisiarad or cariled mall, postage and charges prapaid o #he address In fhis paragraph; or (M} by a nadonal courler senvica. NioBioas shalll be effective an the earller ol the achual recalpd or five (5) days afler malling. All noioes o fhe \Vendor shall be direcied fo he address set dorih on the face of thils Purchasa
mﬂlm%hﬂmmsﬂ!lmdmh

Mechatranics, Inc., 5152 - 3041 Avenue SE Prasion, WA 33050 Telsphone: 425-222-5300

21. No Assignment by \andor. \endor's obligaians under Thils Surchase Ondar are parsonal and are nol assignablie o ofhars and any purpariad assignment shall ba wokd. Wiihoul lmiiing the ganarallily of the faragoing, Campany shall have no obligation o pay any involos designating fhat paymeant be made fo anyanz ofhar Than \andor, prow L that ipt by \endor diraciing Company fo pay
3 Tird party, payment in acordanca Wi any such notios shall GanGiushaly saBsty the obilgasons 1o \VEndar with r2spact 10 this PUrchase Crer.

22, Redglion of Parfies. The redafionship of he pares ks one of Independent contractars, and nafiher \andor nor Company inland fo creale amy parinarship, Joint venture, employmeant, or agancy. Wendar shalll nod rapresant fo amyana #hat \endar ks an agant of Company or ofhanatse authorized fo bind or commiit Comgpany In any way

23. Gowaming Law. This Purchasa Ordar chall ba govannad by and imanprad In accondanca wilh e Laws of he Siale of Wachinglon 'wihich are in fare2 on he daie of s Punchase Ondar withoul rafaranca 1o e Uniled Natians Camvaniian an Caniracts 1 e imamational Saie of Goods. Unkess e comax raquirss ginaraisa, 3l lenms usad in This Purchasa Ondar and Tl are defined in e UCC shall iave e
meaning sigied Ine UCC.
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10. Buyer's Nuclear Weapon

THIS PURCHASE ORDER IS EXPRESSLY LIMITED TO,
AND EXPRESSLY MADE CONDITIONAL ON, SELLER'’S
ACCEPTANCE OF THE TERMS OF THE ORDER AND THE
ATTACHED PURCHASE ORDER TERMS AND
CONDITIONS. (A COPY OF THE PURCHASE ORDER
TERMS AND CONDITIONS IS AVAILABLE AT [INSERT
URL].) BUYER OBJECTS TO ANY DIFFERENT OR
ADDITIONAL TERMS.

Acknowledged and Accepted By Seller:

Name:
Date:




10. Understand That The World Does
Not Always Revolve Around Your Terms

- The UCC is pro-buyer and your customer
almost always wins the “Battle of the
Forms”

- Ask sales for a copy of any written P.O.

- In the event the customer has issued a
written P.O., be on the alert for objectionable
terms and conditions, e.g.:

v Objections to seller’s terms and conditions

v Indemnity

v Damages

v Warranties

v Arbitration

v" Incorporation by reference e
v Online terms and conditions %.\g“a\

- Customer’s P.O.s should never be signed.

- Our leverage = refuse to ship until resolved. GIBBS GIDEN srromners ar taw

LOCHER TURNER SENET & WITTBRODT LLP
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10. Understand That The World Does
Not Always Revolve Around Your Terms

Why do we worry about the Battle of the
Forms and UCC Gap Fillers?
v Implied warranties of merchantability and fithess
v"No limit of liability for Seller
vIncidental and consequential damages apply

v'4 year statute of limitations

»EX: Purchase Order — 3 year SOL; Invoice — 1 year SOL.
Result? 4 year SOL!

v'Full palette of Buyer’s remedies still in play

*Buyer wins the Battle of the Forms*
GIBBS GIDEN srroners ar Law

LOCHER TURNER SENET & WITTBRODT LLP

© 2022 Gibbs Giden



e
10. The Dilemma

Purchase Order
100 oak entry doors, 6 ft. x 3 ft.
$300 per door, payment due on delivery
Deliver on 4/1/11
*3 year warranty that doors are of stainable quality

Inv0|ce (Acknowledgment of Order)
100 oak entry doors, 6 ft. x 3 ft.
$300 per door, payment due on delivery
Deliver on 4/1/11
*Limited 1 year warranty that the doors are of stainable quality
*Arbitration required in the County of Los Angeles if there is a dispute.
*NOTE: pre-printed boilerplate term on
reverse side of P.O. / Invoice.
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11. Handle the Turnip with Care

- Telltale warning signs of insolvency:

v'Change in Pay Habits

v'Dramatic Increase in Purchases — “loading up”
v'Trade Reports

vInvalid Backcharges

v'Personnel Changes / Downsizing

v' Computer Problems

v'Bad Checks

v'Exceeding Requested Credit Limit
v'Customer Changes Business Name
v'Payments from third parties L

LOCHER TURNER SENET & WITTBRODT LLP

© 2022 Gibbs Giden
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11. Handle the Turnip with Care

- Dealing with your customer’s slide into
bankruptcy

JConsider your preference exposure and defenses
dInsist on payments/guarantees from third parties
dConvert customer from credit to COD/COQO/CIA
JManage Timing of Credit Extensions (New Value)

Consider Applying Payments to Most Recent Invoices
(Ordinary Course)

JODbtain and properly perfect purchase money security
Interest in product delivered (generally, not a
preference)

dConsider withholding/modifying statutory waivers
GIBBS GIDEN srroners ar Law

LOCHER TURNER SENET & WITTBRODT LLP

© 2022 Gibbs Giden
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11. Handle the Turnip with Care

- Consider Requesting Adeguate Assurances

UCC § 2-609: When reasonable grounds for
insecurity exists, either buyer or seller: (1) “may
In writing demand adequate assurance of due
performance” (i.e., ability of seller to timely
deliver goods; ability of buyer to pay for goods);
and (2) until it receives such reasonable
assurances, “may, if commercially reasonable,
suspend any performance....”

GIBBS GIDEN srromnevs ar aw

LOCHER TURNER SENET & WITTBRODT LLP
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11. Handle the Turnip with Care

- Post-Bankruptcy Strategy

dDischargeability of Debt / Fraud
dClaims against Guarantors / Third Parties
JAlter Ego Claims
Post-Petition Supplier to D.I.P.
dProof of Claim

503(b)(9) Administrative Claim
O Statutory Liens

dCritical vendor status

GIBBS GIDEN arromners ar aw

LOCHER TURNER SENET & WITTBRODT LLP

© 2022 Gibbs Giden
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11. Handle the Turnip with Care

- Consider Preference Defenses

Subsequent New Value

2Ordinary Course of Business

dContemporaneous Exchange of Value
»Releases of statutory rights

dFailure to comply with Small Business Reorganization
Act of 2019 Amendments
» Trustee’s due diligence requirements (11 USC 547(B))
»Proper venue for claims under $25K (28 USC 1409(B))

GIBBS GIDEN srromevs ar aw

LOCHER TURNER SENET & WITTBRODT LLP

© 2022 Gibbs Giden



12. Know the Arrows Iin Your Judgment
Enforcement Quiver

- Best Bang For Your Judgment Enforcement Bucks
Efficient Judgment Perfection

Notice of entry of judgment

Debtor examination

Third party examination

Abstract of judgment (real property lien)

Bank levies

Levies upon receivables and other property

Wage garnishment

Amending judgment

LN X X < X X X X

GIBBS GIDEN arromnevs ar aw

LOCHER TURNER SENET & WITTBRODT LLP
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13. Remain Active in Your Collections

- Empower Yourself

- Stay Current with Legal

Trends
- Talk the Talk

- Understand the Strategy
- Make Sure Your Attorney is a

Specialist

- Problem-Solve Early with

Your Attorney
- Good Cop v. Bad Cop
- Stay Connected

© 2022 Gibbs Giden

Stu's Views © 2904 S5y AR Rights Rasarved wwus STUS com

I hope you appreciate
that each "walk" costs $175
of my biliable time.

appreciate that
I'm your only
friend.

3
o

GIBBS GIDEN arromnevs ar aw

LOCHER TURNER SENET & WITTBRODT LLP




13. Remain Active in Your Collections

XYZ CORPORATION CASE STATUS CHART (UPDATED JUNE 1. 2015)

Johnd. Fleming

X¥¥Z. Fleming'sresponseis due onor before
8/31M2 peragreement of counsel.

812212: XZ's Demurrer to Cross-Complaint
and ReplyBriefre Attachment filed.

812312 Agreement onmajorsettlement points.
Settlement 31.2M aver 12 months; $200,000
every 60 days.

S/5/12: Fully executed settlement documents
transmitted to Acro’s attorney. Writ of
Attachment Hearing is off-calendar.

SM2M12: Acro filed request for dismissal of cross-
complaint {with prejudice)

85112 Received first payment of 3200 000

203

Settlement payment schedule
(5200,000 each): 8M15M12;
11M5M2; 11151 3; 31BN 3;
BMEM3; TNEM3

[EH] JohnDoe JohnDoe MIA 500 599.99 57,600.00 *  5MM5 Demand letters sertto Defendants. *  EStatute of Limitations for + Continueto negotiatewith
Corporation ‘Corporation; John (from ABC . ) Lawsuit October1, 2018 Customer; set early mediation for
Doe; Trixie Ownership Surety Co.) ?1:"15' Rdelc;:ved r:sior;ifro ABE{;EuretyCo. September 15 and ifno
Corp.; ABC Surety o demand letter and check fors7, settlement by September 20, file
Co. 5/18/15: Telephone callwith John Doe and Trixie lawsuit.
Ownershipre settlement
[{¥] JaneDoe Jane DoePartnership, | San Diego 5100,000.00 50 BMME; Demand letters sentto Defendants. Statute of Limitations for File lawsuit
Partnership, L.P.;JaneDog,John | County . - S . Lawsuit: September 28 2015
LP. Doe: Bill Dough; SuperiarCourt/ BM2M5: Lawsuit drafted; waiting for client
Liberty Mutual Case# ToBe approval
Insurance Company Assigned
003 Acme AcmeEnergy, Inc; San Francisco | 51,232 589,15 | 5200000 Complaint filed 5112 Casemanagement Ensuretimely receipt of
Energy, Inc. Acro Energy SuperiorCourt i . conference: July 10, 2013 at settlement payments and send
Technologies, Inc.; | Case# CGC- FirstAmended Complaint fil2d 823712 10:30 AM in Department 610 natices of defaultwhen
Acro Energy 12-520454456 6/28/12; Answerto complaint filed by Acro ' appropriate.
: . ) Trial Date: D ber22
Technologies Corp.; entities; cross-complaintfiled by Acroagainst na Dale: Lecember 22,

G l BBS G l DEN ATTORNEYS AT LAW

LOCHER TURNER SENET & WITTBRODT LLP

© 2022 Gibbs Giden



13. Remain Active in Your Collections

- Understand Your Attorney’s Billing Practices
- Standard v. Hybrid Fee Arrangements

- Fixed Fee Demand Letters

- Early Payment Discount

- Complementary Services (e.g., Training, Seminars,
Research)

- Legal Research Fees

- Taking Advantage of Technology (e.g., Email, CourtCall,
etc.)

- Copy Charges / Telephone Calls

- Legal Placement Checklist / Form
GIBBS GIDEN srroners ar aw

LOCHER TURNER SENET & WITTBRODT LLP

© 2022 Gibbs Giden



_ ragn 1060 [Company Name] _

Client Legal Placement Checklist
(Attorney-Client Privilege / Attorney Work Product)

Diata

Customar Hame

Business Typa (2.]., corporatian,
parnarsiip, sie proprsorshig)

Cuetomar Contact Nama|s)

Customar Contract Emall )

Principal Amount Dua

Guaranton a)

Other Poeslble 5 Party Lisbliity
{2g., 3ccoun payors; surslss)

Ralevant Dispute iInformation
(2., backonanges; bad check)

Buelness Retationehip Concame?

Statue of Collaction Efforts

Legal Action Requsstad {If limited)
{ag. demand latiar anly; racwd
Macharnics Ban; 2 Lawsl)

Documants In Cliant Flls? | Attached? Comments:
{¥aaho} {esho}

Credit Application

Statement of Account

Guarantas

Purchass Ordar

Contract | Master Supply Agreemant

Involces | Sales Order Confinmation

Dwalivary Racalpte
Comespondanca

Colisction Notes

Job Information Shesat
{attach Project Sacurity Addendum)




Project Security Addendum

Project Information

Project Hama | Addrags Pubdic or Privata?

Owmear

Diract Contractor

Landar i any]
Paymant Bond Sursty (If any)

Principal Clalm Amount Total Valus Fumdshed Total Amount Pald

Diate Praliminary Hotice Sarved

Diate Last Fumnished Matarial

Data of Notics of Complstion
Data of Actual Compistion

Project Remedies

Data of Machanice Lian

Date of Stop Payment Notica

Data of Notics of Paymant
Band Claim

Data of Customar Licanss
Bond Suraty Claim




14. Consider Your Prejudgment Options

lBBS IDEN ATTORNEYS AT LAW

LOCHER TURNER SENET & WITTBRODT LLP
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14. Consider Your Prejudgment Options

- Expand Demand Letter Distribution
- “Bad Check” Letter

- Considerations When Filing Complaint:
v State vs. Federal Court
vForum / Venue
v Contract
v Intentional Torts = Punitive Damages
vPenal Code = Treble Damages + Attorney’s Fees
v'Claims against Third Parties
vWrit of Attachment

- Prompt Discovery GIBBS GIDEN

LOCHER TURNER SENET & WITTBRODT LLP

© 2022 Gibbs Giden



14. Turning the Screws Against 3 Parties

- Guarantors

- Sureties

- Joint Check Agreements

- Commercial Code claims against banks
- Sureties

- Unjust Enrichment Claims

- Alter Ego and Successor Liability

- UVTA (Uniform Voidable Transactions Act) of 2022

v'Writ of Attachment against all Transferee’s assets
v’ Burden on Defendants to disprove (1) insolvency and
(2) good faith / reasonably equivalent value exchanged
GIBBS GIDEN srroners ar Law

LOCHER TURNER SENET & WITTBRODT LLP
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THANK YOU!

© 2022 Gibbs Giden
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Presented By:

Christopher E. Ng, Esq.
chg@aqibbsgiden.com

Gibbs Giden LLP
California and Nevada
(310) 552-3400 (office)

(310) 990-3855 (cell)

G l BBS GIDEN ATTORNEYS AT LAW

LOCHER TURNER SENET & WITTBRODT LLP

© 2022 Gibbs Giden


mailto:cng@gibbsgiden.com

